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parties have stipulated that Cassidy’s lost earnings due to her unpaid suspension amounted to
$4,265.04 in lost wages and $255.90 in lost employer contributions to Cassidy’s 401(k). Jt. Stip.
8, 11. This Court finds it appropriate to award this full back pay and lost employer contribution,
plus interest. See GMS Mine Repair & Maintenance, 38 FMSHRC 2664, 2683 (Oct. 2016)
(citing Local 2274, District 28, UMWA, 10 FMSHRC 1493, 1505 (Nov. 1988)). In addition to
backpay, the Secretary requests that the Respondent be ordered to expunge from Cassidy’s
personnel file any documentation, records, or other references to her suspension. Sec’y Brief at
30.

The Secretary further proposes a civil penalty of $15,000. Sec’y Brief at 30. The
principles governing the authority of Commission Administrative Law Judges to assess civil
penalties de novo for violations of the Mine Act are well established. Section 110(i) of the Mine
Act delegates to the Commission and its judges “authority to assess all civil penalties provided in
[the] Act.” 30 U.S.C. § 820(i). The duty of proposing penalties is delegated to the Secretary. 30
U.S.C. §§ 815(a), 820(a). Thus, when an operator notifies the Secretary that it intends to
challenge a penalty, the Secretary petitions the Commission to assess the penalty. 29 C.F.R.

§ 2700.28. The Court’s assessment here is independent, and the Secretary’s proposal “is not a
baseline or starting point,” that the Court has used in its assessment. Sec’y of Labor, MSHA v.
The American Coal Co., 38 FMSHRC 1987 (Aug. 2016). The Act requires that in assessing civil
monetary penalties, the judge must consider six statutory penalty criteria: the operator’s history
of violations, its size, whether the operator was negligent. the effect on the operator’s ability to
continue in business, the gravity of the violation, and whether the violation was abated in good
faith. 30 U.S.C. § 820(i). In keeping with this statutory requirement, the Commission has held
that judges must make findings of fact on the statutory penalty criteria. Sellersburg Stone Co., 5
FMSHRC 287, 292 (Mar. 1983), aff’d, 736 F.2d 1147, 1152 (7th Cir. 1984). Once these findings
have been made, a judge’s penalty assessment for a particular violation is an exercise of
discretion “bounded by proper consideration of the statutory criteria and the deterrent purposes
underlying the Act’s penalty scheme.” Id. at 294; see also Cantera Green, 22 FMSHRC 616, 620
(May 2000).

The instant case is an egregious case that warrants a civil penalty of $20,000. At the time
of the discrimination in this matter, the Mine had a history of five prior 105(c) violations.
Discrimination Complaint Ex-B. Furthermore, the mine was in the largest category of mines, and
the controlling entity in the largest category under MSHAs tables in Part 100.3. Id. The parties
have stipulated that the Secretary’s proposed penalty of $15,000 will not affect Respondent’s
ability to continue in business, and there is nothing in evidence that suggests that an increased
penalty of $20,000 would affect Respondent’s ability to continue in business. Jt. Stip. 12.
Respondent’s actions displayed a sustained series of discriminatory conduct following multiple
safety complaints, which exhibit a high degree of culpability. The gravity of the violation was
significant in that it caused Cassidy to lose 10 days of pay, silenced a safety advocate, and sent a
message in the mine that safety complaints would lead to discipline. Such conduct has the effect
of chilling the speech of miners. Lastly, Respondent made no good faith effort to rectify its
repeated violations of Cassidy’s rights. A $20,000 civil penalty is appropriate to effectuate the
purposes of the Mine Act and its core anti-discrimination provisions.
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CONCLUSION AND ORDER

Based on the foregoing, I find that Respondent violated Section 105(c) of the Act by
discriminating against Cassidy for engaging in protected activity.

Respondent is ORDERED to pay Cassidy $4,265.04 in lost wages and $255.90 in lost
employer contributions to her 401(k), plus pre-judgment interest.3*> Further, Respondent shall
expunge from Cassidy’s personnel file any documentation, records, or other references to her
suspension.

It is ORDERED that Respondent post this decision at the Enlow Fork Mine in a
conspicuous unobstructed place where notices to employees are customarily posted, for a period
of 60 days.

It is FURTHER ORDERED that Respondent pay a civil penalty of $20,000.00 within
30 days of this Decision to the Secretary of Labor.**

/s/ John Kent Lewis
John Kent Lewis
Administrative Law Judge

33 The interest should be calculated using the Arkansas-Carbona/Clinchfield Coal
Co. method, which provides that the amount of interest equals the quarter's net back pay
multiplied by the number of accrued days of interest multiplied by the short-term federal
underpayment rate. Sec'y of Labor on behalf of Bailey v. Arkansas-Carbona Co., 5 FMSHRC
2042, 2052 (Dec. 1983), as modified by Clinchfield Coal Co., 10 FMSHRC 1493, 1505-06 (Nov.
1988).

34 Payment should be paid electronically at Pay.Gov, a service of the U.S. Department of
the Treasury, at https://www.pay.gov/public/form/start/67564508. Alternatively, send payment
(check or money order) to: U.S. Department of Treasury, Mine Safety and Health
Administration, P.O. Box 790390, St. Louis, MO 63179-0390. Please include Docket and A.C.
Numbers.
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Distribution (Via E-mail and First-Class Mail):

Brian P. Krier, U.S. Dept of Labor, Office of the Regional Solicitor, 1835 Market Street,
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Barbara E. Cassidy, 20 Plum Run Lane, Scenery Hill, PA 15360, bepcassidy622@gmail.com
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Therefore, I deny the Secretary’s Motion to Enforce Order because the Motion is not
properly before me and because I lack jurisdiction over the temporary reinstatement proceeding
pending review by the Commission.

ORDER

The Secretary’s Motion to Enforce Order is DENIED.

/s/ Priscilla M. Rae
Priscilla M. Rae
Administrative Law Judge

Distribution:

M. del Pilar Castillo, Office of the Solicitor, U.S. Department of Labor, 170 S. Independence
Mall West, Suite 630E, Philadelphia, PA 19106, Castillo.M.Pilar@dol.gov

Margaret Lopez, Carin Burford, OGLETREE, DEAKINS, NASH, SMOAK & STEWART P.C.,
1909 K Street NW, Suite 1000, Washington, DC 20006, margaret.lopez@ogletree.com,
carin.burford@ogletreedeakins.com
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
1331 PENNSYLVANIA AVENUE N. W., SUITE 520N
WASHINGTON, D.C. 20004-1710
TELEPHONE NO.: 202-434-9933
TELECOPIER NO.: 202-434-9949

July 25, 2020

SECRETARY OF LABOR, U.S. TEMPORARY REINSTATEMENT
DEPARTMENT OF LABOR on behalf of
WILLIAM R. WHITMORE, Docket No. KENT 2020-0116-DM
Complainant Mine: Riverside Stone Mine
Mine ID: 15-00081
V.
Docket No. KENT 2020-0117-DM
YAGER MATERIALS CORP., Mine: Riverside Stone Mine
Respondent Mine ID: 15-18549

ORDER ON RESPONDENT’S MOTION TO COMPEL
PRODUCTION OF DOCUMENTS

Respondent, Yager Materials Corp., through Counsel, filed, on July 21, 2020, a Motion to
Compel Production of Documents. (“Motion”). The Court held a conference call with the parties
on July 23, 2020 to discuss the Motion. During that call the also Court issued its rulings on the
subjects identified in the Motion. This Order memorializes the Court’s rulings.

The Motion requested the following documents: Copies of the statement or memorandum
of interview of any interview of Mr. Whitmore; Copies of the statements or memoranda of
interviews of any management witness; Copies of all exhibits the Secretary intends to introduce
at hearing on the Secretary’s Application for Temporary Reinstatement in this matter; Copies of
any documents Mr. Fugate relied upon in preparing his Declaration. Motion at 2-3.
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The Secretary responded to the Motion via an email, objecting to it on the basis that it ran
afoul of several of the Commission’s Procedural Rules, including claims that the response to the
Motion would not be due until the day of the temporary reinstatement hearing or later and that
discovery was not expressly contemplated for a hearing on a temporary reinstatement
application. The full text of the Secretary’s email response is footnoted here.'

! The Secretary’s Attorney stated in his email that he “request[ed] oral argument on this
matter [asking that the Court] [p]lease permit [him] a brief, if unorthodox, rejoinder: As the
parties are aware, by Rule, a response to the Respondent’s Motion is not due for eight days from
service, which would be July 29, 2020, the day of the hearing. 29 C.F.R. 2700.10(d). Any
discovery served under the Rules would not be due for 25 days from service. 29 C.F.R.
2700.57(c). If we call what [Respondent’s Attorney] served on July 17, 2020 “Document
Requests,” the responses from the Secretary would not be due until August 11, 2020. The Rules
also clearly state that discovery must be completed at least 20 days before a hearing. 29 C.F.R.
2700.56(e). We are within 20 days of hearing and were when the requests were served. Even [the
Respondent’s attorney’s] arbitrary deadline of this Friday [July 24, 2020] (after he conceded his
initial arbitrary deadline of tomorrow) has not passed for the Secretary’s responses. So, to have
any discussion of what the Rules permit, we must ignore the plain language of the foregoing
rules, and the deadline that the Respondent, itself, set. The Respondent and the Secretary agree
on one thing: the Commission Rules do not expressly contemplate discovery commencing after a
request for a hearing on an Application for Temporary Reinstatement: (d) Initiation of discovery.
Discovery may be initiated after an answer to a notice of contest, an answer to a petition for
assessment of penalty, or an answer to a complaint under section 105(c) or 111 of the Act has
been filed. 30 U.S.C. 815(c) and 821. 29 C.F.R. 2700.56(d). Absent from this list is the request
for a Temporary Reinstatement hearing. This absence is intentional in light of the unique scope
of such a hearing and the speed at which it must be completed. If the rules contemplated
discovery prior to a Temporary Reinstatement hearing, they would necessarily have set forth
things like the scope of such discovery in light of the limited scope of the hearing, alternate time
frames for service of requests and responses, and a blanket exemption from Rule 2700.56(e).
Initial disclosures, rather than discovery, would be more appropriate given the tight deadlines
between the request for a hearing and the hearing itself, but the Rules contain no such provisions.
As I explained to [the Respondent’s Attorney]: he wants discovery, the complainant (I am sure)
wants discovery, and the Secretary wants discovery. Why does the Respondent get discovery and
not the Secretary or the Complainant? The time frame for a Temporary Reinstatement hearing
does not allow the parties the opportunity to serve discovery and to lodge good-faith objections
to such requests. As we have here, we are essentially preparing for the hearing at the same time
we are having a discovery dispute. If all of the parties, as the Respondent argues, are allow[ed] to
serve discovery, the week before the hearing will be filled with constant expedited discovery
battles for which the Rules set forth no time frames. This current issue only came to a head
because the Secretary’s counsel affirmatively stated that discovery was not permitted. Had the
undersigned waited until this Friday to do so, the issue would not be before the Tribunal until
three days before the hearing. Had the Secretary served discovery responses with objections, the
same problem would have arisen. Finally, since the Rules set forth no limit on discovery for
[a]Temporary Reinstatement proceeding, who is to decide the scope of what is permissible for
such requests and how many requests can be served? There is simply no guidance available on

(continued...)
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The “Discrimination Complaint” document itself was no more enlightening. At its
heart, it informed of the Complainant’s name, rate of pay, job title and the address of the
Respondent’s mine and the names of four individuals employed by the Respondent alleged to be
responsible for the discriminatory action.® Discrimination Complaint, May 19, 2020.

Importantly, the Discrimination Complaint added nothing, that is to say it provided no
additional information whatsoever regarding any particulars about the alleged protective activity.

It was only through the vehicle of the Secretary’s “Declaration of Freddie Fugate,”
identified as a “senior special investigator” employed by MSHA, that some particulars about the
nature of the Complainant’s discrimination complaint were first revealed. Of course, Mr. Fugate
has no more first-hand knowledge about the Complainant’s allegations than the Court.

Accordingly, the Fugate Declaration serves as a mere conduit, recounting the allegations
made by the Complainant and nothing more than that. Thus, the Court does not consider it far-
fetched to analogize the Fugate Declaration as akin to an individual relating a story over a fence
to a neighbor. And it is that serious shortcoming that formed the basis of the Court’s problem
with the inadequacy of the declaration. The story may be an accurate retelling, or it may not, but
for purposes of defending a discrimination complaint under due process, a respondent has a right
to more. The Respondent is entitled to the Complainant’s first-hand accounting of the basis for
his discrimination complaint. Fundamental fairness demands this. See, e.g., Sec. v. Cumberland
Coal Resources, 32 FMSHRC 442 (May 2010), wherein the Commission stated that the
“concepts of fundamental fairness [ ] require that every litigant receive adequate notice of
charges made against it.” Id. at 449.

Accordingly, during the conference call, the Court ordered that copies of the statement or
memorandum of interview of any interview of Mr. Whitmore be provided.

2. Copies of the statements or memoranda of interviews of any management witness

The Court ruled during the conference call that this request was denied. The basis for that
ruling was that such statements, if they exist, are not necessary in the context of the Secretary’s
burden in an application for temporary reinstatement. If the Secretary did intend to introduce
such documents, the Court’s order for the parties’ prehearing exchange would cover those.* As
an aside, the Court opined that it would be highly unusual for any management witness to have
made a statement without receiving a copy of it.

3 Four individuals are named in Complaint itself as those responsible for the
discriminatory action: Bryan Ory, Rick Voyles, Tammy Wimsatt, and Lisa Weldman, but there
is no information tying those individuals to Whitmore’s Discrimination Report.

* The Court had previously ordered that the parties conduct their prehearing exchange by
Friday, July 24, 2020. The parties submitted those exchanges pursuant to that order.
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3. Copies of all exhibits the Secretary intends to introduce at hearing on the
Secretary’s Application for Temporary Reinstatement in this matter

This request, as alluded to above, was covered by the Court’s prehearing exchange order.
4. Copies of any documents Mr. Fugate relied upon in preparing his Declaration.

As the Court ruled that Mr. Fugate’s declaration could not serve as a substitute for copies
of the statement or memorandum of interview of any interview of Mr. Whitmore, this request
was denied. The Court considered that such other documents, if they exist, would more
appropriately be the subject for possible discovery in a full hearing on the merits in the
complainant’s discrimination complaint, but not in the context of a temporary reinstatement
application. It is noted that such a request could run afoul of attorney-client or deliberative
process claims.

Accordingly, having ruled on the four aspects of the Respondent’s Motion, this matter
has been disposed of and will now proceed to the hearing on the application for temporary
reinstatement set to commence on Wednesday, July 29, 2020 at 9:00 a.m. EDT.

SO ORDERED.
/s/ William B. Moran
William B. Moran
Administrative Law Judge
Distribution:

Thomas J. Motzny, Office of the Solicitor, U. S. Department of Labor, U. S. Department of
Labor, 618 Church Street, Suite 230, Nashville, TN 37219 motzny.thomas.j@dol.gov

Tony Oppegard, P.O. Box 22446, Lexington, KY 40522 tonyoppegard@gmail.com

Wes Addington, Appalachian Citizens’ Law Center, 317 Main Street, Whitesburg, KY 41858
wes@aclc.org

Arthur M. Wolfson, Fisher Phillips, Six PPG Place, Suite 830, Pittsburg, PA 15222
awolfson@fisherphillips.com

43 FMSHRC Page 464



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

721 19" STREET, SUITE 443
DENVER, CO 80202-2536
303-844-3577/FAX 303-844-5268

September 9, 2021

SECRETARY OF LABOR, DISCRIMINATION PROCEEDING
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA), on Docket No. WEST 2021-0148-DM
behalf of MIGUEL PUGMIRE, MSHA CASE NO: WE-MD-2021-03
Complainant,
V.
NEVADA GOLD MINES, LLC, Mine: Turquoise Ridge
Respondent Mine ID: 26-02286

ORDER GRANTING THE SECRETARY’S MOTION FOR LEAVE TO FILE FIRST
AMENDED COMPLAINT

This proceeding was brought by the Secretary of Labor on behalf of Miguel Pugmire
against Nevada Gold Mines (“NGM”) pursuant to section 105(c)(2) of the Federal Mine Safety
and Health Act of 1977, 30 U.S.C. § 801, ef seq. (“Mine Act”) and 29 C.F.R.§ 2700.40 et seq.
On August 19, 2021, the Secretary filed a Motion for Leave to File First Amended Complaint
(“Mot.”). Respondent filed an opposition to the Secretary’s motion (“Opp.”). For reasons that
follow, | GRANT the Secretary’s motion.

The complaint in this matter, as originally filed, contended that Pugmire, an underground
mine engineer, was summarily terminated from his position after removing four active headings
from service due to low airflow readings on his monthly secondary air ventilation survey.' The
Secretary asserts that, during discovery, Respondent produced a document showing that Pugmire
engaged in additional protected activity. As a result, the Secretary now seeks leave to amend the
complaint to include the additional protected activity. Specifically, the Secretary asks that the
complaint be amended to allege that “around early August 2020, Mr. Pugmire also raised various
concerns about the Mine’s ventilation at a meeting attended by Benjamin Gunn, the manager
who eventually terminated Mr. Pugmire’s employment.” Mot. 3. The Secretary avers that the

' The complaint, as originally filed, alleged that Pugmire removed four active headings
from service on September 2, 2020. The following day, September 3, 2020, Pugmire requested
time off due to a family emergency. The complaint further alleged that the request was initially
approved and Pugmire did not attend work that day, but that NGM later repealed approval and
labeled Pugmire’s absence as “unexcused.” On September 9, 2020, NGM suspended Pugmire
and ultimately terminated his employment on September 11, 2020. Among other defenses in its
answer to the original complaint, Respondent states that Pugmire failed to take all the required
steps when he first discovered the insufficient airflow such as barricading the affected areas to
keep miners out.
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facilitated by court appointed settlement counsel. Given the early stage of this proceeding, I find
that Respondent has adequate notice of the proposed amendment.?

While Respondent does not allege that it will suffer prejudice, it asserts that the motion
should nevertheless be denied because the claims made in the Secretary’s motion are
“duplicative” and, in turn, “futile.” I disagree. Even if the concerns raised during the August
2020 meeting are substantially like those raised when Pugmire removed the headings from
service, the events took place on two separate occasions. Again, as mentioned above, I find that
the proposed amendment provides potentially important context for the claim. As a result, I find
that the two alleged protected activities are not duplicative and, in turn, that the proposed
amendment is not futile for purposes of this discrimination complaint.

For the reasons set forth above, the Secretary’s Motion for Leave to File First Amended
Complaint is GRANTED.?

/s/ Richard W. Manning
Richard W. Manning
Administrative Law Judge

Until further notice, case issuances of the Federal Mine Safety and Health Review
Commission (FMSHRC), including notices, decisions, and orders, will be sent only through
electronic mail. This includes notices, decisions, and orders described in 29 CFR 2700.4(b)(1),
2700.24(f)(1), 2700.45(e)(3), 2700.54, and 2700.66(a). Further, FMSHRC will not be monitoring
incoming physical mail or facsimile described in Procedural Rule 2700.5(c)(2). If possible, all
filings should be e-filed as described in 29 CFR 2700(c)(1).

2 In Brannon v. Panther Mining, LLC, 31 FMSHRC 1277, 1279 (Sept. 2009) (ALJ)
Former Commission Judge Barbour granted a motion to amend a discrimination complaint to
include additional protected activity even though the proceeding was much further along, i.e., a
hearing date had been set and depositions had already occurred. In granting the motion he stated
that “the company may feel compelled to amend its answer, conduct additional discovery, amend
its pending motion and supplement its brief in support of the motion, the expenses inherent in
such activities are the necessary consequences of litigation, costs the company (and any litigant)
must be prepared to bear.” Id.

3 By granting the motion, the court is not passing judgement on whether the additional

allegations amount to protected activity. Complainant bears the burden of proof and must present
credible evidence on this point at hearing.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
1331 PENNSYLVANIA AVE., N.W., SUITE 520N
WASHINGTON, DC 20004-1710
TELEPHONE: 202-434-9900 / FAX: 202-434-9949

September 24, 2021

SECRETARY OF LABOR, U.S. TEMPORARY REINSTATEMENT
DEPARTMENT OF LABOR on behalf of PROCEEDING
DARCY WHITE,
Complainant, Docket No. LAKE 2021-0158
MSHA Case No. VINC-CD-2021-03
V.
PRAIRIE STATE GENERATING CO., Mine: Lively Grove Mine
Respondent. Mine ID: 11-03193

ORDER DENYING RESPONDENT’S
MOTION TO DISSOLVE TEMPORARY ECONOMIC REINSTATEMENT

Pursuant to Section 105(c)(2) of the Federal Mine Safety and Health Act of 1977 (“Mine
Act” or “Act”), 30 U.S.C. §801, et. seq., and 29 C.F.R. §2700.45, the Secretary of Labor
(“Secretary”) on September 27, 2017, filed an Application for Temporary Reinstatement of
miner Darcy White (“Darcy” or “Complainant”) to her former position with Respondent Prairie
State Generating Co., (“Prairie State” or “Respondent”) at the Lively Grove Mine pending final
hearing and disposition of the case.

PROCEDURAL HISTORY AND PARTY CONTENTIONS

On June 30, 2021, the Respondent filed a timely request for hearing, as well as a Motion
to Dismiss Application for Temporary Reinstatement for Failure to Join Required Party or to
Join Required Party. In its motion, Respondent stated that Complainant was employed by
Custom Staffing, a staffing agency through which Respondent sourced temporary contract
workers, as needed. Accordingly, Respondent argued that Custom Staffing was a required party
under Fed.R.Civ.P. 19(b), because Custom Staffing was necessary to effect a remedy.

The Secretary opposed Respondent’s motion. The Secretary argued that preliminary
investigation revealed no evidence that Custom Staffing engaged in any discriminatory conduct,
and that the complete relief sought required only Prairie State as Respondent.

The undersigned deferred ruling on Respondent’s motion prior to hearing, which
convened via Zoom videoconference on July 20, 2021. After the hearing opened, the parties
requested to meet in breakout rooms to engage in settlement discussions. Following several
attempts, the parties reached agreement on material terms of settlement. On July 27, 2021, the
parties filed a Joint Motion to Approve Economic Reinstatement. On July 29, 2021, this
administrative tribunal approved the Joint Motion and ordered that within 30 days the Secretary
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work at the mine for the Complainant. Neither of these circumstances apply to the instant case,
so therefore it may not be tolled or dissolved.

The Secretary further argues that the Respondent’s proposed test based on Long Branch
Energy, 34 FMSHRC 1984, is inappropriate because civil penalty cases are different from
Temporary Reinstatement cases in crucial ways. Congress made clear its intention that
employers should bear the greater burden of risk in a Temporary Reinstatement proceeding. As
a result, the Commission has never applied Long Branch to a Temporary Reinstatement case.

The Secretary also argued that even if this tribunal were to adopt Respondent’s proposed
balancing test, Respondent has not shown either undue delay or actual prejudice. Contrary to the
Respondent’s assertions, the Secretary states that there was no “bad faith” in the instant case.
Complainant was not represented by counsel when she filed her initial complaint, and it is
entirely reasonable that she would amend her complaint after retaining and consulting with
counsel. Furthermore, the Secretary’s earlier position opposing Custom Staffing as a necessary
party only stated that it was not necessary to effectuate the desired remedy. However, the issue
presented by Complainant’s Addendum is that Custom Staffing was part of the discrimination
alleged. The Secretary contends that Respondent improperly conflates these two issues in order
to arrive at its conclusion of undue delay.

The Secretary further argues that Respondent has not made any showing of actual
prejudice. The requirement to pay a miner under Temporary Reinstatement is not prejudice; it
“is the nature of temporary reinstatement.” Sec’y Resp. at §13. Citing the Commission’s
decision in Secretary ex rel. Hale v. 4-A Coal Co., Inc., the Secretary argues that the
Respondent’s reliance on inconvenience or cost is misplaced, because prejudice means a
“deprivation of a meaningful opportunity to defend against the claim.” 8 FMSHRC 905, 908
(June 1986). The Secretary argues that the inconvenience that Respondent relies on is entirely
speculative because it rests on what may occur if the investigation proceeds indefinitely.
Furthermore, he argues that the decision to choose temporary economic reinstatement in lieu of
actual reinstatement was the Respondent’s, and it cannot claim prejudice due to its agreement to
forgo the value of Complainant’s labor.

On September 13, 2021, the Complainant, through counsel, similarly submitted a
Response to Respondent’s Motion, which incorporated the arguments made by the Secretary.
Additionally, Complainant’s counsel cavils that the September 7, 2021 conference call was
inappropriate because it was essentially an off-the-record surprise oral argument that may
inform the undersigned’s decision prior to Complainant or the Secretary having submitted
written responses.

The Complainant’s counsel strenuously objected to Respondent’s accusations of “willful
delay” and “bad faith” in filing the “eleventh-hour” Addendum to White’s discrimination
complaint. He explained that the timing of the filing of the addendum was due to the heavy
caseload that Complainant’s counsel is currently handling, as well as research on the “cat’s
paw” theory of liability.

On September 20, 2021, the Respondent filed a Reply to the Complainant’s and
Secretary’s Responses, wherein it argued that the Secretary did not establish or show adequate
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cause for the delay. Respondent questioned the timing of the Secretary’s inclusion of Custom
Staffing, and ultimately why adding this party impacts the conclusion of the investigation of
Prairie State.

DISPOSITION

While the undersigned is sympathetic to Respondent’s frustration with the Secretary’s
continued inability to conclude its investigation within the timeframe stated in the Act, the
Motion to Dissolve or Toll the Temporary Economic Reinstatement must be denied.

Congress viewed the discrimination provision of the Mine Act as having a central place
in ensuring the health and safety of miners. In the Senate Report accompanying the 1977 Mine
Act, the Committee stated this sentiment clearly:

If our national mine safety and health program is to be truly effective, miners will have
to play an active part in the enforcement of the Act. The Committee is cognizant that if
miners are to be encouraged to be active in matters of safety and health, they must be
protected against any possible discrimination which they might suffer as a result of their
participation.

S. Rep. No. 95-181 at 34 (1977), reprinted in Senate Subcomm. on Labor, Comm. on Human
Res., 95th Cong., Legislative History of the Federal Mine Safety and Health Act of 1977, at 623-
624 (1978). Indeed, it was for this reason that Congress explained that the scope of protected
activities should be “broadly” interpreted and that the Section be “construed expansively.” Id.
However, Congress understood that a right with a delayed remedy would be hollow, so it
included a provision for temporary reinstatement of the miner. (“The Committee feels that this
temporary reinstatement is an essential protection for complaining miners who may not be in the
financial position to suffer even a short period of unemployment or reduced income pending the
resolution of the discrimination complaint.” /d. at 35.) Though Congress included short
timeframes for the investigation and complaint, it was abundantly clear that no miner should
suffer as a result of delay, stating, “[i]t should be emphasized, however, that these time frames
are not intended to be jurisdictional. The failure to meet any of them should not result in the
dismissal of the discrimination proceedings, the complainant should not be prejudiced because
of the failure of the Government to meet its time obligations.” Id. at 36 (emphasis added). Based
on the Act and congressional intent, neither a judge nor the Commission can lightly dissolve or
toll a temporary reinstatement.

While the law gives the Secretary a great deal of flexibility in meeting its deadlines, it
does not allow for an investigation to proceed indefinitely. By its very nature, a temporary
reinstatement was intended to be temporary, and evidence of undue delay by the Secretary,
along with actual prejudice to the Respondent, may be grounds for a court to take extraordinary
action. Such an inquiry must closely examine the facts of the case to determine if extraordinary
action in warranted. In this case at this time, even accepting Respondent’s proposed Long
Branch test, which balances the Secretary’s need to proceed against the prejudice faced by the
Respondent, a dissolution or tolling of the Order Granting Temporary Economic Reinstatement
is not yet warranted.
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The Secretary justified its need for additional time in this case by informing this tribunal
that on August 18, 2021, Complainant filed an Addendum to her discrimination complaint
naming Custom Staffing as an additional Respondent to her complaint. Sec’y Response to TR
Order at 5. Complainant had not received legal advice when she filed her initial complaint and
did not understand the legal distinctions between Prairie State and Custom Staffing. Sec’y
Opposition to Resp. Motion at §3. The Secretary has confirmed that within a week of receiving
this Addendum, it began requesting documents and interviews from Custom Staffing and is
diligently investigating the allegations. /d. at 96.

The Secretary should have concluded his investigation into this expedited case in a more
timely manner, but the employment relationship in this case is more complicated than in most
instances. This has led to disagreements over whether the Complainant’s employment was
actually terminated because she remained employed for Custom Staffing, even after being
removed from the Prairie State assignment. Resp. Mot. To Dismiss at §3-11. There were
disagreements on whether a remedy could be effectuated by Prairie State alone, because the
contract between Prairie State and Custom Staffing appeared to be silent on whether Prairie
State could recall someone for a temporary work assignment. Resp. Reply to Sec’y Opposition.
These are not issues that arise in most discrimination cases. And while Respondent is free to
structure its business and employment relationships in whatever manner it chooses, its
complaint about delay is less convincing when a complicated employment relationship takes
longer to investigate.

With regards to question of prejudice, Respondent argues that it is prejudiced in two
ways. The first is that it must continue to pay Complainant during the course of the
investigation, and the second is “the potentially infinite delay proposed by the Secretary.” Resp.
Motion to Dissolve TR at 421, 28. Both of these reasons fail to demonstrate actual prejudice. In
considering whether a delay by the Secretary in making a discrimination determination has
resulted in prejudice such that a dismissal may be appropriate, the Commission has held that the
Respondent must show that “such delay prejudicially deprives a respondent of a meaningful
opportunity to defend the claim.” Sec’y ex rel. Hale v. 4-A Coal Co. Inc., 8 FMSHRC 905, 908
(June 1986).

The first reason that Respondent invokes to establish prejudice is true in every temporary
reinstatement case and cannot constitute actual prejudice. As the Commission recently stated:

Under the Mine Act, if a mine operator has a duty to reinstate a miner, the operator must
continue to fulfill that obligation during the period prior to a reinstatement hearing.
Temporary reinstatement is an essential protection for miners, and Congress intended
employers to bear the proportionately greater burden of risk in temporary reinstatement
proceedings.

Sec’y of Labor obo James McGoughran v. Lehigh Cement Co., LLC, 42 FMSHRC 467, 471

(July 2020). Insofar as Respondent is arguing that it is prejudiced because it is paying
Complainant while not receiving any labor in return, this too cannot constitute prejudice

43 FMSHRC Page 473
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